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PREFACE 




The law of real property may be said to be the backbone of 
American law. The estates and interests involved, both present 
and future, exhibit the most intricate of all questions known to 
the legal profession. Modem statutes and the standardization of 
deeds and other instruments relating to real estate have, in some 
degree, reduced the number of such questions; but they often 
arise when least expected and require the most careful and pains- 
taking treatment. 

Every transaction in real estate should be under the supervision 
of a competent legal adviser, and no title can be safely accepted 
without a proper examination. To facilitate such examination, 
counsel should be furnished, in proper form, all the record infor- 
mation which he is required to know concerning the title to the 
particular real estate in question. He should be familiar with the 
method of compiling such information, and insist on its proper 
arid > orderly presentation before he undertakes to apply legal 
principles to the various instruments and transactions in the chain 
of title. 

Counsel often encounter trouble and embarrassment in the 
perusal of an abstract, owing to the confused and ambiguous 
manner in which the material parts of instruments are stated, and 
the illogical mode of arrangement sometimes adopted. Many 
advantages will result to the profession from observing a more 
careful and systematic preparation of abstracts of title by persons 
and corporations engaged in compiling them. 

In this treatise the author has prepared for the special use 
of attorneys, as well as conveyancers, a practical guide *to the 
proper preparation and examination of abstracts, together with 
an epitome of the law applicable to questions arising in the pe- 
rusal of such documents. A general outline is given of the most 
approved methods of making indices and abstract books; a gen- 
eral scheme is given of arrangement or grouping of the various 
instruments and transactions forming the chain of title, and the 
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essential parts of instruments required to be noted are given, to- 
gether with illustrative forms. 

All instruments and transactions affecting the title to real es- 
tate are treated, not only with respect to their proper exhibition 
in the chain of title, but more particularly with reference to their 
legal effect and operation as muniments of title or incumbrances. 
Special care has been exercised to point out the numerous pitfalls 
in the chain of title, and to indicate a remedy for correcting or 
curing defects therein. 

A digest of the statutes of the various states pertaining to the 
execution and acknowledgment of deeds and mortgages, the exe- 
cution and probate of wills, and the law of descent and distribu- 
tion has been included for the convenience of counsel not having 
access to the statutes of the various states. From the great num- 
ber of decisions only those have been selected that best illustrate 
particular topics and indicate modern tendencies. 

In the preparation of this work the author has combined his 
own experience with the experience of a number of eminent con- 
veyancers and lawyers with whom he has been privileged to con- 
sult, and to whom he acknowledges many obligations for advice 
and suggestions. GEOItcl! W . Thompson. 
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§1. Abstracts defined. — An abstract of title is a short 
methodically written or printed history of the title to a designated 
tract of land. It consists of a summary or an epitome of the 
material parts of every recorded instrument of conveyance which 
in any particular affects the land, or the title thereto, or any 
estate or interest therein, together with a brief statement of all 
liens and incumbrances to which the same may be subjected . 1 In 
short, it is a summary or an epitome of facts relied on as evidence 
of the title to real estate ; 2 and may consist of a note of a single 

1 Smith v. Taylor, 82 Cal. 533, 23 2 Taylor v. Williams, 2 Colo. App. 

Pac. 217; Heinsen v. Lamb, 117 111. 559, 31 Pac. 504; Geithman v. Eichler, 
549, 7 N. E. 75. 265 111. 579, 107 N. E. 180 ; McMillan 
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conveyance, as it always does where the grantee from the govern- 
ment furnishes an abstract of title . 3 Some authorities hold that 
an abstract is not only a statement, in substance of what appears 
on the public records affecting title, but also a statement, in sub- 
stance, of such facts as do not appear upon the public records 
which are necessary to perfect the title . 4 But, as the term is gen- 
erally used in this country, it may be defined as a synopsis of 
what appears on the public records affecting the title to a tract of 
realty . 5 In a legal sense, an abstract is a summary of facts relied 
on as evidence of title . 6 Such facts are usually arranged in chro- 
nological order, and are intended to show the origin, cause, and 
incidents of the title without the necessity of referring to the 
original instruments or the records wherein they are recorded . 7 

§ 2. Origin and history of abstracts. — While abstracts of 
title to real estate are now in general use throughout the civilized 
world, little can be said concerning their origin and history. Men- 
tion is made by English writers of their having been in use 
during the first half of the nineteenth century, but no attempt is 
made to fix a definite date when their use began. While titles 
were yet young and transfers comparatively few, there was little 
need for an abstract. Also when the value of landed property 
was comparatively insignificant, an abstract of the title was evi- 
dently regarded of little moment. But in the course of time 
transfers multiplied and values increased to such an extent that 
men became more concerned about their titles, and were loth to 
part with their money without assurance that the title proffered 
was free from defects. Before the adoption of a system of regis- 
tration the examination of a title had to be made from the in- 
struments themselves or from an abstract of such instruments. 
As these instruments or muniments of title were handed down 
from one owner to another there was great danger of some of 
them being lost or destroyed. The abstract not only obviated this 



v. First Nat. Bank, 56 Tex. Civ. App. 
45, 119 S. W. 709; Nicholson v. 
Lieber (Tex. Civ. App.), 153 S. W. 
641. 

3 Heinsen v. Lamb, 117 111. 549, 7 
N. E. 75. 

4 Hollifield v. Landrum, 31 Tex. 
Civ. App. 187, 71 S. W. 979; Spark- 
man v. Davenport (Tex. Civ. App.), 
160 S. W. 410. 



5 Smith v. Taylor, 82 Cal. 533, 23 
Pac. 217 ; Union Safe Deposit Co. v. 
Chisholm, 33 111. App. 647 ; Constan- 
tine v. East, 8 Ind. App. 291, 35 N. 
E. 844; Stevenson v. Polk, 71 Iowa 
278, 32 N. W. 340. 

6 Geithman v. Eichler, 265 111. 579, 
107 N. E. 180. 

7 Banker v. Caldwell, 3 Minn. 94. 
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danger, but greatly lessened the labor of counsel in passing upon 
the title. 

Systems of registration of land titles, more or less complete, 
have for a long time prevailed in Germany and France, and per- 
haps in other European countries; but prior to the adoption of 
the Torrens system of registration of titles in England in 1875, 
no general system of registration was employed in that country. 
This probably accounts for the general use of abstracts in Eng- 
land prior to the above mentioned date, and such use probably 
originated from the grantor’s unwillingness to allow his title 
papers to go out of his possession before he parted with the title. 

There is no data giving the exact origin of abstracts in this 
country. In the earlier years of the republic little attention was 
given to titles to real estate. Purchasers usually relied upon an 
express warranty in the grantor’s deed, and present possession 
was taken as a sufficient guarantee of ownership; but as land val- 
ues increased, and the evidence of title began to multiply, pur- 
chasers began to part more cautiously with their money in ex- 
change for titles. It became no longer possible to examine a 
title by an inspection of the original instruments, most of which 
were lost; nor was it practical to laboriously follow a chain of 
title through the records. It was this impossibility of preserving 
instruments affecting the title, as well as the impracticability of 
examining them in their entirety, that gave rise to the practice of 
assembling the essential parts of the recorded instruments in 
chronological order. 

§ 3. The object of an abstract. — The object of an abstract 
is to afford a prospective purchaser or mortgagee of real estate a 
speedy and convenient means for ascertaining the condition of 
the title. By its use the purchaser, or his attorney, may readily 
pass upon the validity of the title in question 8 without having to 
make a specific inspection of all the original instruments affecting 
the title, or without resorting to a laborious, search of the rec- 
ords. 9 “It is a well-known fact that few persons purchase real 
estate at the present time without first obtaining from the vendor 

8 Taylor jv. Williams, 2 Colo. App. Equitable Reversionary Interest Soc., 
559,, 31 Pac. 504; Stevenson v. Polk, 28 Ch. Div. 416. 

71 Iowa 278, 32 N. W. 340 ; Fagan v. 9 Banker v. Caldwell, 3 Minn. 94 ; 
Hook, 134 Iowa 381, 105 N. W. 155, Stevenson v. Polk, 71 Iowa 278, 32 N. 
Ill N. W. 981 ; Kane v. Rippey, 22 W. 340. 

Ore. 296, 23 Pac. 180; Burnaby v. 
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an abstract of the vendor's title, and with the view of having such 
title passed upon by some one learned in the law.” 10 

The value of an abstract of title consists not only in the infor- 
mation it contains, but also in the form and arrangement of such 
information so that it may be used with ease and safety. It 
should set forth the contents of every instrument of record 
affecting the title, so full that no reasonable inquiry shall remain 
unanswered, so brief that the mind of the examiner shall not be 
distracted by irrelevant details, so methodical that counsel may 
form an opinion on each conveyance as he proceeds in his perusal, 
and so clear that no new arrangement or dissection of the evi- 
dence shall be required. When thus prepared, abstracts will 
serve as a safe and convenient guide to purchasers or to investors 
in real estate securities. 

§ 4. American and English methods distinguished. — 
While the terms “abstract” and “examination” are practically 
synonymous, and are used interchangeably by the profession, the 
latter term is given the preference by our abstracters in order to 
define the scope of their inquiry, as compared with the narrow 
and confined method employed by English abstracters. English 
abstracts show only the interest of some one individual in the 
property, rather than the general condition of the title. The 
origin and course of title to real property in England can not be 
shown for any considerable period of time owing to the nature 
of land tenures and the peculiar conditions attending the owner- 
ship of real estate in that country. The period covered by the 
abstract must be at least sixty years, and usually commences with 
a deed or will, and sometimes with a descent. Such an abstract 
would serve no useful purpose in this country, where title is fre- 
quently claimed through different channels from the same source, 
and where adverse titles often have an independent origin. While 
our abstracts are confined, as a rule, to matters of record, they 
present a far wider range by inquiring into every matter in any 
way affecting the title, in whomsoever it may rest, and regardless 
of how it may have been acquired. Hence the American abstract 
of title possesses none of the personal features that are character- 
istic of the English abstract, but is more in the nature of an ex- 
amination in rem. English abstracts of title are prepared from 



10 Taylor v. Williams, 2 Colo. App. 559, 31 Pac. 504. 
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the original unrecorded instruments of conveyance and transfer, 
and from family histories or pedigrees. It is customary for the 
attorney for the vendor to prepare the abstract and deliver it, 
together with the original documents, to the vendee’s attorney, 
who thereupon proceeds to compare the abstract with such orig- 
inal documents to ascertain if it contains a correct statement of 
all the circumstances disclosed by them relative to the title. Until 
such abstract and title-papers are furnished the vendee, he is not 
bound to accept a deed or pay the purchase-money. Upon the 
vendee, however, devolves the labor or expense of verifying the 
abstract and of ascertaining if it correctly sets forth the original 
instruments. He must determine if the title proffered is one 
which he is satisfied to accept. If he finds objections to the title 
he must .certify his objections within a limited time, or be deemed 
to have waived them. But when these objections are signed by 
the attorney for the vendee and seasonably sent to the vendor or 
his attorney they become a part of the obstract . 11 In the eastern 
states of this country the English method of making abstracts is 
followed somewhat closely, but in the middle and western states 
abstracters have departed from the conventional system used in 
England and in the colonial states of this country. The laws of 
the various states require that deeds, mortgages, and other evi- 
dences of title be filed for record in the office of an official elected 
for the purpose of copying them in permanent books prepared 
and kept for this purpose. These books are public records and 
may be examined by any one. It is from these public records, 
and not from the original documents, that our abstracts are pre- 
pared. The abstracter collects and condenses the information 
found in the records and arranges it in chronological order for 
the convenience of the attorney who is to pass upon the title. 
Where land values are relatively important, or where titles have 
become complicated, abstracts are used; but it would seem that 
their use, in jurisdictions where instruments are required to be 
recorded, is regulated rather by convenience and courtesy of the 
parties than by and distinct recognition of the English custom 
as a part of our. law of conveyancing. 

§ 5. General requisites of an abstract. — Generally speak- 
ing, an abstract, as a summary or epitome of title to real estate, 



11 Lee on Abstracts, p. *3. 
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should contain the material or operative parts of all conveyances, 
transfers, and all other facts relied on as evidence of title, to- 
gether with all such facts appearing of record as may impair the 
title. It should contain a full summary of all grants, convey- 
ances, wills, and all records and judicial proceedings whereby 
the title is in any way affected, and all encumbrances and liens of 
record, and show whether they have been released or not . 12 It 
should include a concise statement of what appears on the public 
records affecting the title to the property in question, whether it 
shows an equitable title, a legal title, or no title at all . 13 It should 
contain whatever concerns the source of title and its condition. 
Not only should the descent and line of the title be clearly traced 
out, and all encumbrances, all chances of eviction, or adverse 
claims, be shown, but material parts of all patents, deeds, wills, 
judicial proceedings, and other records or documents which in 
any way affect the title to the property in question . 14 Just how 
full or minute a description of any of the instruments noted 
should be given is, perhaps, to a certain extent, a matter for the 
abstracter to decide , 15 although in so far as he undertakes to de- 
scribe them he must see that the description is accurate . 16 It has 
been said that an abstract of title should be “so full that no rea- 
sonable inquiry shall remain unanswered, so brief that the mind 
of the reader shall not be distracted by irrelevant details, so 
methodical that counsel may form an opinion on each conveyance 
as he proceeds in his reading, and so clear that no new arrange- 
ment or dissection of the evidence may be required .” 17 But unless 
there is a contract expressly requiring it, the abstract need not 
generally show matters not of record, or all the facts and circum- 
stances connected with the conveyances which might affect the 
title, such as possession, or, who were the legal heirs of the de- 
ceased owner where administration was not had within the juris- 
diction. Nor is it necessary to state that descriptions of the 
premises in the various instruments are inconsistent ; 18 nor is it 



12 Heinsen v. Lamb, 117 111. 549, 7 
N. E. 75 ; Attebery v. Blair, 244 111. 
363, 91 N. E. 475, 135 Am. St. 342. 

13 Smith v. Taylor, 82 Cal. 533, 23 
Pac. 217 ; Union Safe Deposit Co. v. 
Chisholm, 33 111. App. 647. 

14 Taylor v. Williams, 2 Colo. App. 
559, 31 Pac. 504. 

15 Wacek v. Frink, 51 Minn. 282, 53 
N. W. 633, 38 Am. St. 502. 



16 Equitable Bldg. &c. Assn. v. 
Bank of Commerce &c. Co., 118 Tenn. 
678, 102 S. W. 901, 12 L. R. A. (N. 
S.) 449n, 12 Ann. Cas. 407. 

17 Curwen Abstr. Tit., § 36. 

18 American Trust Invest. Co. v. 
Nashville Abstract Co. (Tenn. Ch.), 
39 S. W. 877. 
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required that the abstract contain an opinion as to the legal effect 
of any of the instruments noted . 19 While it is not generally a part 
of the duty of an abstracter to go outside the record to search 
for facts affecting the title to real estate, still he must furnish to 
an intended purchaser, by means of the abstract, everything per- 
taining to the names and to the property in question, so far as 
appears from the record, that reasonably might affect such title, 
and thus put the purchaser on inquiry, in order that such pur- 
chaser may himself make the proper investigation as to the out- 
side facts . 20 When the abstract is prepared to cover a limited 
period only, it need not include anything of record outside such 
period . 21 Likewise, if it is prepared to cover certain records, it 
need not include anything outside such records . 22 

§ 6. Sufficiency of abstract between vendor and vendee. — 
When a contract for the sale and purchase of land provides that 
the vendor shall furnish the vendee with an abstract of the title, 
the only fair interpretation of such contract is that a full abstract 
of the title is to be furnished, which must show on its face a good 
title in the vendor . 23 Where the contract provides that the ab- 
stract shall show a marketable title, the vendor will not be per- 
mitted to show by evidence outside the abstract that the title is 
good , 24 nor will the purchaser be required to go outside the ab- 
stract in examining the title . 25 The vendor can not resort to parol 
evidence to remove doubts from the title, if, by the terms of the 
contract, he is to furnish a “good title of record /' 26 or if he con- 
tract in express terms that the title shall be free from encum- 
brances . 27 

Under a contract providing that an abstract showing a good 
title shall be furnished, a vendee is entitled to demand that the 



19 Wacek v. Frink, 51 Minn. 282, 53 
N. W. 633, 38 Am. St. 502. 

20 Stephenson v. Cone, 24 S. Dak. 
460, 124 N. W. 439, 26 L. R. A. (N. 
S.) 1207n. 

21 Wakefield v. Chowan, 26 Minn. 
379, 4 N. W. 618. 

22 Thomas v. Carson, 46 Nebr. 765, 
65 N. W. 899. 

23 Smith v. Taylor, 82 Cal. 533, 23 
Pac. 217; Taylor v. Williams, 2 Colo. 
App. 559, 31 Pac. 504; Constantine v. 
East, 8 Ind. App. 291, 35 N. E. 844 ; 
Stevenson v. Polk, 71 Iowa 278, 32 



N. W. 340; Kane v. Rippey, 22 Ore. 
296, 23 Pac. 180. 

24 Parker v. Porter, 11 111. App. 
602. 

25 Horn v. Butler, 39 Minn. 515, 40 
N. W. 833. 

26 Benson v. Shotwell, 87 Cal. 49, 
25 Pac. 249; Sheehy v. Miles, 93 Cal. 
288, 28 Pac. 1046; Page v. Greeley, 
75 111. 400; Coray v. Matthewson, 7 
Lans. (N. Y.) 80, 44 How. 80. 

27 Evans v. Taylor, 177 Pa. St. 286, 
35 Atl. 635, 69 L. R. A. 790. 
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abstract disclose a marketable title free from encumbrances and 
defects, and as to which there is no reasonable doubt. 28 In such 
a case an abstract which fails to show whether there were judg- 
ments against or convenances by the vendor, is insufficient, 29 but 
an abstract furnished by a vendor is not insufficient because it 
fails to show that an acknowledgment taken in another state bore 
a notarial seal, when the law of such state provides that an offi- 
cial seal shall not be necessary to the validity of a certificate of 
acknowledgment. But even though a seal is required, the letters 
“L. S.” in an abstract of title, following the name of a notary in 
a certificate of acknowledgment, sufficiently indicates that an offi- 
cial seal was attached to such certificate. 30 Where the agreement 
was to purchase certain real estate “on delivery of a warranty 
deed, conveying clear title, with abstract,” it was held that the 
purchaser could insist upon the delivery of an abstract showing 
clear title as a condition precedent, and that upon default in fur- 
nishing such an abstract he could maintain an action for pur- 
chase-money paid. 31 The fact that the vendor can show title by 
adverse possession does not change the above rule. 32 

Where the contract of sale required the vendor to furnish a 
satisfactory abstract of title and give a quitclaim or special war- 
ranty deed, it was held that no undertaking as to the character 
of the title to be conveyed was implied, but, on the contrary, it 
shows that the vendor assumes no responsibility as to the title 
any further than it may have been affected by his own acts. 33 

§ 7. Abstract showing good title. — Where the vendor 
agrees to convey to the vendee “by warranty deed with abstract 
showing good title,” this has reference to the record title, which 
may be epitomized in the abstract, and is a condition precedent to 
the vendor’s right to demand the deferred payments. 34 Where 
the contract calls for an abstract showing a good title, nothing 
less than this will satisfy the condition, no matter what the ven- 



28 Vought v. Williams, 120 N. Y. 
253, 24 N. E. 195, 8 L. R. A. 591, 17 
Am. St. 634 ; Moot v. Business Men's 
Assn., 157 N. Y. 201, 52 N. E. 1, 45 
L. R. A. 666; Gates v. Parmley, 93 
Wis. 294, 66 N. W. 253, 67 N. W. 739. 

29 Union Safe Deposit Co. v. Chis- 
holm, 33 111. App. 647. 

30 Bucklen v. Hasterlik, 155 111. 423, 
40 N. E. 561. 



si Smith v. Taylor, 82 Cal. 533, 23 
Pac. 217; Taylor v. Williams, 2 Colo. 
App. 559, 31 Pac. 504. 

32 Constantine v. East, 8 Ind. App. 
291, 35 N. E. 844. 

33 Fitch v. Willard, 73 111. 92. 

34 Lessenich v. Sellers, 119 Iowa 
314, 93 N. W. 348; Fagan v. Hook, 
134 Iowa 381, 105 N. W. 155. 
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dor’s real title may be, and in an action for specific perform- 
ance brought by him he has the burden of proving that he, in 
fact, complied with the condition. 35 Where a contract of sale 
provided: “Ten days given to examine title; and if, upon exam- 
ination of the records, it shall appear that any material act or 
thing is necessary to be done or performed in order to perfect 
the title to said premises, which the seller is unable to do or per- 
form within a reasonable time, not exceeding sixty days from 
date hereof, then the sale to be void at the option of either 
party,” it was held that the purchaser was not required to accept 
the title where it depended solely on adverse possession. 36 A 
purchaser will not be compelled to accept a title that is not clear, 
or to assume the risk of subsequent litigation. 37 

An agreement to convey a perfect title contemplates that such 
a title shall be fairly deducible of record. No reasonable doubt 
should exist respecting the validity of the title, and it should be 
free from litigation, palpable defects and grave doubts, and it, 
should consist of both legal and equitable titles. 38 

§ 8. Period for which title should be shown. — According 
to the Old English rule an abstract was required to show title for 
sixty years or more prior to the date of making, but ffie period 
has been greatly lessened as a result of the shortening of the 
time necessary to bar an action for real property. By the Vendor 
and Purchaser Act of 1874, an abstract that shows title for forty 
years in sufficient. 39 But by the same act, recitals in deeds over 
twenty years old are prima facie evidence of facts recited, and 
when the title begins from a deed over twenty years old, reciting 
seisin in fee, the vendee can not demand that the abstract run 
back further, except so far as he may prove the recitals inac- 
curate. 40 

There is no rule in this country requiring that the abstract shall 
cover a certain period, but the universal custom is to carry the 
title back, where possible, to the original patent from the govern- 
ment. In the older states this is impossible because of the condi- 

35 Sheehy v. Miles, 93 Cal. 288, 28 38 Turner v. McDonald, 76 Cal. 

Pac. 1046; Brown v. Widen (Iowa), 177, 18 Pac. 262, 9 am. St. 189; 
103 N. W. 158. Sheehy v. Miles, 93 Cal. 288, 28 Pac. 

36 Noyes v. Johnson, 139 Mass. 436, 1046. 

31 N. E. 767. 39 In re Johnson, 30 Ch. Div. 42. 

37 Cunningham v. Blake, 121 Mass. 40 Bolton v. London School Board, 
333; Butts v. Andrews, 136 Mass. 221. 7 Ch. Div. 766. 
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tion of the early records. In such cases it would seem that the 
title should be shown for a period of forty years. In any event 
his examination should be carried back until he arrives at what is 
commonly ’called the “root of title . ” By this phrase is meant a 
title existing in some one through whom the vendor claims for 
such length of time as would bar any adverse claim existing at 
the beginning of that period, including all savings in favor of 
persons under legal disabilities . 41 

When an abstracter is employed to make an abstract of title 
to certain lands from and after a specified date, he is not bound to 
inquire as to the existence of judgments entered or conveyances 
recorded prior to that date. He need not inquire or certify as to 
any lien arising under any such prior judgment, though the same 
attached to and became operative upon the land after that time; 
nor is he required to inquire or state whether the title vested in 
any grantee during the period covered by the contract was af- 
fected by any prior conveyance or any estoppel growing out of 
any covenants therein . 42 It has been held that deeds recorded be- 
fore the grantor has any record title, may be safely disregarded 
in an examination of title under a system of registration and 
notice which provides that such deeds are not constructive notice 
to an innocent purchaser, and the abstracter is not bound to look 
for deeds of any person through whom the title passes, before 
the date of his record title . 43 However, the safer plan would be 
to extend the search back at least to the date of the execution of 
the recorded deed. A grantee purchasing subsequent to the deed 
conveying the legal title to his grantor is not charged with notice 
of a mortgage by his grantor, made and recorded before the lat- 
ter obtained title . 44 A search for mortgages against the holder of 
the title to the property in question should begin from the time 
of the conveyance to him, and a mortgage on the property given 
by him and recorded before the date of the deed to him will not 
be constructive notice . 45 When the abstracter finds a deed or 
other instrument filed for record on a certain day, he should ex- 



41 Paine v. Meller, 6 Ves. 347 ; 
Cooper v. Emery, 1 Phil. 388. 

42 Wakefield v. Chowan, 26 Minn. 
379, 4 N. W. 618. 

43 State v. Bradish, 14 Mass. 296 ; 
Dodd v. Williams, 3 Mo. APP- 278. 

44 Morse v. Curtis, 140 Mass. 112, 
2 N. E. 929, 54 Am. St. 456; Turk v. 



Funk, 68 Mo. 18, 30 Am. Rep. 771 ; 
Farmers Loan &c. Co. v. Maltby, 8 
Paige Ch. 361. 

45 State v. Bradish, 14 Mass. 296; 
Calder v. Chapman, 52 Pa. St. 359, 91 
Am. Dec. 163 ; McCusker v. McEvey, 
10 R. I. 606. 
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amine the records for the whole of that day. While it may be 
said that the law takes notice of fractions of days as to the time 
of filing instruments for record, the general rule that the law 
takes no notice of fractions of days applies to the execution of 
deeds and mortgages, where the hour of their execution does not 
appear. The rule requires the abstracter to go back in his search 
to the time of the execution of the deed, and where the deed does 
not show the hour of its execution, he should commence his 
search at the beginning of the day. 46 

§ 9. Qualifications of abstracters. — A person who holds 
himself out as an abstracter of titles to real estate, impliedly un- 
dertakes that he possesses the requisite knowledge and skill for 
such employment, and, if he contracts to render such service he 
is bound to exercise ordinary skill and care in making such ab- 
stract. 47 An abstract company engaged in the business of making 
and selling abstracts of title, thereby represents to the purchaser 
of such abstracts that its employes are competent and qualified to 
make examinations of the records and to furnish such abstracts, 
and that the purchaser may safely rely upon the statements and 
representations contained in the abstract and certificate thereto. 48 
It has been said that in preparing an abstract, no professional 
opinion as to the legal effect of the instruments abstracted is re- 
quired; that the abstracter has only to furnish the facts from the 
records, and the purchaser, mortgagee or his counsel, determines 
for himself their sufficiency. 49 And yet, by their profession, ab- 
stracters are required to have a sufficient knowledge of the law 
to know what constitutes and what does not constitute a lien upon 
real estate, and to use sufficient diligence to find any such encum- 
brances when properly made a matter of record, so as to affect all 
parties interested with notice. 50 

The preparation of a perfect abstract of title to a tract of land, 
including all the instruments of conveyance and transfer, to- 
gether with all the encumbrances which affect it, involves the 
exercise of much legal knowledge and careful research. The per- 



40 Higgins v. Dennis, 104 Iowa 605, 
74 N. W. 9. 

47 Brown v, Sims, 22 Ind. 317, 53 
N. E. 779, 72 Am. St. 308. 

46 Hillock v: Idaho Title &c. Co., 
22 Idaho 440, 126 Pac. 612, 42 L. R. 
A. (N. S.) 178. 



49 West Jersey Title &c. Co. v. 
Barber, 49 N. J. Eq. 474, 24 Atl. 381 ; 
Dickie v. Abstract Co., 89 Tenn. 431, 
14 S. W. 896, 24 Am. St. 616. 

50 Dodd v. Williams, 3 Mo. App. 
278. 
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son who undertakes its preparation must understand fully all the 
laws on the subject of conveyancing, descent and inheritances, 
uses and trusts, devises, and, in fact, every branch of the law 
that can affect real estate in its various mutations from owner 
to owner, sometimes by operation of law, and sometimes by act 
of the parties . 51 Just what constitutes a lien upon real estate may 
be a difficult question in some cases to decide ; but the abstracter 
is bound to know the state of the law on the subject, at least suffi- 
ciently to put him on his guard ; and where there may be a rea- 
sonable doubt as to whether such or such a recorded instrument is 
a lien, if he choose to resolve the doubt he does so at his own 
peril. If, for instance, it be possible that a deed given and re- 
corded before the grantor has any record title can be good against 
a subsequent purchaser without actual notice, of the same prop- 
erty from the same grantor, the abstracter will be bound to look 
for all conveyances of every grantor in the chain of title, up to the 
time the title passes out of such grantor or alienor. While an ab- 
stracter may become very proficient in his work without a thor- 
ough knowledge of the law .pertaining to the subject mentioned, 
yet he will find it much to his advantage to possess at least a 
knowledge of the fundamental principles pertaining thereto. But 
any mistakes he may make concerning matters of difficulty where 
the law is unsettled does not render him liable. The abstracter 
must also be perfectly familiar with the system of surveying and 
describing land which prevails in the United States, and must be 
able to construct a diagram or plat of the property which is de- 
scribed according to courses and distances. 

In case the abstracter does not choose to assume the liability 
which the law imposes upon him he may avoid it by noting in his 
certificate every question which arises upon the title as to which 
there can be the slightest doubt in the legal mind, or by giving a 
list of deeds and encumbrances, and abstaining from expressing 
any opinion as to their legal effect . 52 

§ 10. Scope of abstracter’s undertaking. — The nature and 
scope of an abstracter’s duties may be prescribed and limited by 
contract ; 53 but in the absence of an express contract defining the 
scope of an abstracter’s duties, he impliedly agrees to exercise 

Banker v. Caldwell, 3 Minn. 94. 53 Wakefield v. Chowen, 26 Minn. 

52 Dodd v. Williams, 3 Mo. App. 379, 4 N. W. 618 ; Thomas v. Carson, 
278. 46 # Nebr. 765, 65 N. W. 899. 
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due and ordinary care in the performance of his task . 54 He is 
bound to disclose to the person employing him all pertinent in- 
formation acquired by him in the course of his examination, and 
to set forth whatever concerns the sources of title and its condi- 
tions, whether these tend to confirm the title or to impair it . 55 He 
must present a summary of the records of all grants, patents, 
conveyances, wills, documents and all judicial proceedings which 
may affect the title in any way; also all mortgages, judgments, 
taxes, assessments, mechanic’s liens, lis pendens notices, or other 
liens which may encumber the title in any degree. He must note 
all unsatisfied liens, although he doubts their validity . 56 He must 
set out every part of an instrument which may have any bearing 
on the condition of the title, and his employer is entitled to as- 
sume that any part not so set out has no bearing on the title . 57 
But it is not implied that he should show matters not of record, 
or all the facts and circumstances connected with the conveyances 
which might effect the title, such as possession, names of legal 
heirs, and matters of a similar character. It would seem that he 
is only bound to exercise reasonable care, diligence and skill in 
preparing the abstract, and that the element of guaranty does not 
enter into the employment . 58 His examination must be of the 
actual records , 59 and he is not justified in relying upon marginal 
notes and references . 60 “One who undertakes the examination 
of titles, for compensation, is liable for want of ordinary care 
and skill in the performance of that task. To furnish abstracts 
of title is a business — a sort of profession; The party under- 
taking it assumes the responsibility of discharging his duty in a 
skilful and careful manner. That is just what he is paid for do- 
ing. Patience in the investigation of records is the main capacity 
required. There are no professional opinions required of the 
abstracter. It is his duty to furnish facts from the records, with- 
out concern for their legal effect. Upon the facts furnished the 

54 Lattin v. Gillette, 95 Cal. 317, 30 57 Burnaby v. Equitable Reversion- 

Pac. 545, 29 Am. St. 115; Chase v. ary Interest Soc., 54 L. J. Ch. 466, 52 
Heaney, 70 111. 268. L. T. (N. S.) 350. 

55 Smith v. Taylor, 82 Cal. 533, 23 58 Thomas v. Schee, 80 Iowa 237, 

Pac. 217; Taylor v. Williams, 2 Colo. 45 N. W. 539. 

App. 559, 31 Pac. 504; Heinsen v. 5D Wacek v. Frink, 51 Minn. 282, 53 
Lamb, 117 111. 549, 7 N. E. 75 ; Banker N. W. 633, 38 Am. St. 502. 
v. Caldwell, 3 Minn. 94; Kane v. 60 Wacek v. Frink, 51 Minn. 282, 53 
Rippey, 22 Ore. 296, 23 Pac. 180. N. W. 633, 38 Am. St. 502. 

56 Gilman v. Hovey, 26 Mo. 280. 
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purchaser must make his own examination, and determine for 
himself on their sufficiency.” 01 

The scope of an abstracter's duties may be defined by an agree- 
ment between the parties. Thus, where the agreement was to make 
and furnish a correct record abstract of title to certain lands 
from and after a specific date, there is no obligation to note upon 
the abstract an unsatisfied judgment against one of the grantees 
of the title, and which judgment only appears of record prior to 
that date, though the same becomes a lien upon the premises after 
that time. 62 It has been held, however, that an abstracter in 
searching the records for a chain of title, should not stop at the 
day and hour at which the evidence of a title in a certain grantee 
is filed for record, but should go back to the date of that title 
as shown by the record; for the grantee may have made con- 
veyances affecting the title between the dates of his receiving title 
and recording his deed. 63 

§ 11. Relation of trust and confidence. — Persons engaged 
in the business of preparing abstracts of title occupy a relation 
of trust and confidence toward those employing them, which is 
second only in the sacredness of its nature to the relation which 
an attorney sustains to his client. Such persons consult the evi- 
dence of ownership and become familiar with the chains and his- 
tories of title. They handle private title papers, and become 
aware of whatever weaknesses or defects may exist in the legal 
proceedings through which the ownership of real property is se- 
cured. They should be held to a strict responsibility in the exer- 
cise of the trust and confidence which are necessarily reposed in 
them. 64 

Where the abstracter, in addition to making the abstract, un- 
dertakes to advise his employer as to whether his examination 
discloses a good and marketable title, he assumes the same re- 
sponsibilities and owes such employer the same duty as if he were 
an attorney. This involves upon his part the exercise of due 
care and skill in investigating the title, and the utmost frankness 
toward his employer in disclosing the result of his investigation, 
and in advising the proper course to pursue in view of the facts 

61 Stephenson v. Cone, 24 S. Dak. 63 Higgins v. Dennis, 104 Iowa 605, 
460, 124 N. W. 439, 26 L. R. A. (N. 74 N. W. 9. 

S.) 1207n. 64 Vallette v. Tedens, 122 111. 607, 

62 Wakefield v. Chowen, 26 Minn. 14 N. E. 52, 3 Am. St. 502. 

379, 4 N. W. 618; Dodd v. Williams, 

3 Mo. App. 278. 
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which have been discovered respecting the title . 65 Abstracters 
and attorneys who undertake to assemble all the evidence of title, 
or to advise their clients with reference thereto, but who make 
mistakes either intentionally or unintentionally, will be estopped 
from taking advantage of their own wrong by buying up out- 
standing titles that destroy the rights of those who trusted in 
them . 66 But an abstracter is not precluded from purchasing an 
interest in land adverse to the title for which he has furnished 
a correct abstract to his client . 67 An attorney at law, holding him- 
self out as a competent person to make and certify abstracts of 
title, and who induces parties to buy of him a tract of land by 
presenting them with an abstract of title thereto on which he cer- 
tified in writing that “he had carefully examined the title to said 
lands, and that the same was a full, true and complete abstract 
of said title, ” is liable for damages resulting to the purchasers 
on account of his fraudulent entries as to the character of his 
title . 88 

§ 12. Who may make abstracts. — The business of exam- 
ining titles and making abstracts was formerly confined mainly 
to public officers having the custody and care of the records of 
instruments relating to the title to real estate , 69 but in recent years 
the bulk of the business has been done by private individuals, 
partnerships and corporations . 70 By statute in some states it is 
made the duty of local officers having charge of certain records 
relating to or affecting land titles to make and furnish searches 
of title when called upon for that purpose . 71 The officer’s duties 
under such statutes are not so extensive as those of private ab- 
stracters . 72 



65 Glyn v. Title Guarantee &c. Co., 
132 App. Div. 859, 117 N. Y. S. 424. 

66 Marston v. Catterlin, 239 Mo. 
390, 144 S. W. 475. 

67 Moore v. Empire Land Co., 181 
Ala. 344, 61 So. 940. 

68 Thomas v. Schee, 80 Iowa 237, 
45 N. W. 539. 

69 Glawatz v. People’s Guaranty 
Search Co., 49 App. Div. 465, 63 N. 
Y. S. 691. 

70 Allen v. Hopkins, 62 Kans. 175, 
.61 Pac. 750; Glawatz v. People’s 
Guaranty &c. Co., 49 App. Div. 465, 
63 N. Y. S. 691. 

71 Such statutes will be found in 



Arizona, California, Colorado, Idaho, 
Illinois, Minnesota, Montana, New 
York, Oregon, Pennsylvania, South 
Carolina, Utah and Wyoming. See 
also Lusk v. Carlin, 4 Scam. (111.) 
395; Kimball v. Connolly, 3 Keyes 
(N. Y.) 57, 2 Abb. Dec. 504, 33 How. 
Prac. 247; Van Schaick v. Sigel, 58 
How. Pr. (N. Y.) 211; Ziegler v. 
Commonwealth, 12 Pa. St. 227; 
Philadelphia v. Anderson, 142 Pa. St. 
357, 21 Atl. 976, 12 L. R. A. 751; 
Dirks v. Collin, 37 Wash. 620, 79 Pac. 
1112. 

7 2 Dirks v. Collin, 37 Wash. 620, 79 
Pac. 1112. 
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§ 13. Compensation of abstracters. — Statutes requiring 
public officers to make searches and furnish data' for abstracts 
of title usually provide certain fees as compensation for their 
services. 73 But where the provisions of a statute secure to the 
public the right to examine the records free of charge, the clerk is 
entitled to a fee only when he is required to make the search him- 
self ; 74 and where the search is made by a private individual, with- 
out any service or assistance from the officer or his deputies, such 
officer is not entitled to any fees or compensation. 75 The compen- 
sation of a private individual or a corporation engaged in the ab- 
stract business is regulated by the nature and terms of the em- 
ployment, 76 and where such abstracter fails to comply with the 
terms of the employment the right to compensation will be de- 
nied. 77 In the absence of an express agreement fixing the amount 
of compensation, the abstracter will be entitled to whatever his 
services are reasonably worth. 78 Where the abstracter's compen- 
sation was based on an agreed price for each transfer, and there 
was a custom among abstracters to treat each successive step 
leading to a conveyance as a transfer, and not all the transactions 
taken together, it was held that the abstracter was authorized to 
make up his account on such theory. 79 

§ 14. Bond of abstracters. — The statutes of some states 
require abstracters to give bonds with sureties as security against 
injury to the public records or against damages to their employ- 
ers from a lack of skill or care in the performance of their du- 
ties, 80 but such statutory requirements do not create the business 



73 Morse v. Lambe, 23 Ont. 608 ; 
Ziegler v. Commonwealth, 12 Pa. St. 
227. 

74 In re Chambers, 44 Fed. 786. 

75 State v. McMillan, 49 Fla. 243, 
38 So. 666; Burton v. Tuite, 78 Mich. 
363, 44 N. W. 282, 7 L. R. A. 73. 

76 McVeigh v. Chicago Mill &c. Co., 
96 Ark. 480, 132 S. W. 638; Griffin 
v. Arlt, 96 N. Y. S. 1033. 

77 Griffin v. Arlt, 96 N. Y. S. 1033. 

78 Kenyon v. Charlevoix Imp. Co., 
135 Mich. 103, 97 N. W. 407. 

79 McVeigh v. Chicago Mill &c. Co., 
96 Ark. 480, 132 S. W. 638. 

80 Allen v. Hopkins, 62 Kans. 175, 
61 Pac. 750 ; Thomas v. Carson, 46 
Nebr. 765, 65 N. W. 899; Walker v. 



Bowman, 27 Okla. 172, 111 Pac. 319, 
30 L. R. A. (N. S.) 642, Ann. Cas. 
1912B, 839n. In Idaho a bond in the 
penal sum of $10,000 signed by three 
sureties, residents of the county, 
must be given ; in Kansas a bond for 
$5,000, with three or more sureties; 
in Nebraska the bond must be for 
$10,000 with not less than three sure- 
ties; in North Dakota the bond must 
be for $10,000 with not less than three 
sureties; in Oklahoma, $5,000 bond 
with three sureties ; in South Dakota, 
$10,000 with three sureties; in Utah, 
bond . for not less than $10,000 with 
sureties to be approved by county 
commissioners. 
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of abstracting into a public office, nor constitute the abstracter a 
public officer. 81 Under some statutes the abstracter and his sure- 
ties are liable not only to the person employing the abstracter, 
but to all persons who purchase the land in reliance on the ab- 
stract. 82 Sureties liable on the bond of an abstracter, to a pur- 
chaser of land for the omission from the abstract of an outstand- 
ing mortgage on the land, are not discharged by an extension of 
time granted by the vendee to the vendor to make good his cove- 
nants of waranty against encumbrances contained in his deed. 83 
The sureties on the bond of an abstracter of titles can not be held 
liable for an error or omission of their principal occurring prior 
to the execution of the bond. 84 

§ 15. Nature of abstracter’s liability. — That there exists 
a liability on the part of persons who engage in the business of 
searching records, examining titles and preparing abstracts for 
compensation, is well settled, but as to the nature of the liability 
thus assumed, the authorities have not been altogether in har- 
mony. It appears to be settled, however, that the contract is not 
one of indemnity, but merely an undertaking that the abstracter 
will faithfully and skilfully perform his work. 85 “The examiner 
of titles does not warrant. He is not liable except for negligence 
or want of necessary skill and knowledge. The contract made by 
him when he receives a fee and examines a title is not one of 
indemnity, but a contract that he will faithfully and skilfully do 
his work; and this contract is broken, and an action lies for the 
breach of it, so soon as he, through negligence or ignorance of his 
business, delivers a false certificate of title. Where indemnity 
alone is expressed it has always been held that damage must be 
sustained before a recovery can be had; but, where there is a 
positive agreement to do the act which is to prevent damage to 
plaintiff, there the action lies if defendant neglects or refuses to 
do the act.” 86 An action against an abstracter to recover dam- 



81 Allen v. Hopkins, 62 Kans. 175, 
61 Pac. 750. 

82 E. T. Arnold & Co. v. Barner, 
91 Kans. 768, 139 Pac. 404, Ann. Cas. 
1915D 446n. 

83 Allen v. Hopkins, 62 Kans. 175, 
61 Pac. 750. 

84 Goldberg v. Sisseton Loan &c. 
Co., 24 S. Dak. 49, 123 N. W. 266, 140 
Am. St. 775. 

2— Thomp. Abstr. 



85 Dundee Mortgage Co. v. Hughes, 
20 Fed. 39 ; Thomas v. Schee, 80 
Iowa 237, 45 N. W. 539; Wacek v. 
Frink, 51 Minn. 282, 53 N. W. 633, 38 
Am. St. 502. 

86 Rankin v. Schaeffer, 4 Mo. App. 
108. See also In re Negus, 7 Wend. 
>(N. Y.) 499; Rowsey v. Lynch, 61 
Mo. 560. 
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ages for negligence in making or certifying an abstract of title 
does not sound in tort, but must be founded on contract; 87 and 
the foundation of the action for damages is his implied promise 
to perform with care, diligence and sufficient skill the duty under- 
taken for the compensation agreed upon. 88 Thus where an ab- 
stracter knew that the abstract was being made for the exclusive 
benefit and use of a certain person, and he knew that such person 
would rely thereon, and the abstract was delivered to such per- 
son, the abstracter was held liable. 89 But the remedy may be in 
tort where the injury or loss resulted from a conspiracy between 
the abstracter and others to defraud the plaintiff by leaving off 
instruments not covered by the certificate. 90 

§ 16. Liability for negligence or mistake. — If an abstracter 
fails to make necessary searches, or searches without due care, 
or fails to note in the abstract any material fact discovered in 
his search, he is liable to his employer for any damage the latter 
may sustain by reason of such failure or neglect. 91 But before 
damages can be recovered it must appear that they are the direct 
result of the abstracter's negligence. 92 He impliedly agrees to ex- 
ercise reasonable care and skill in the performance of his under- 
taking, and if he fails to exercise this reasonable care and skill, 
he is liable for the injury that is the direct result of his neglect or 
want of skill. 03 “It is elementary that one who undertakes, for 



87 Lattin v. Gillette, 95 Cal. 317, 30 
Pac. 545, 29 Am. St. 115; Russell v. 
Polk County Abs. Co., 87 Iowa 233, 
54 N. W. 212, 43 Am. St. 381; 
Thomas v. Title &c. Co., 81 Ohio St. 
432, 91 N. E. 183, 26 L. R. A. (N. S.) 
1210; Bremerton Development Co. v. 
Title Trust Co, 67 Wash. 268, 121 
Pac. 69. 

88 Chase v. Heaney, 70 111. 268 ; 
Smith v. Holmes, 54 Mich. 104, 19 N. 
W. 767; Gilman v. Hovey, 26 Mo. 
280; Stephenson v. Cone, 24 S. Dak. 
460, 124 N. W. 439, 26 L. R. A. (N. 
S.) 1207n; Dickie v. Abstract Co, 89 
Tenn.' 431, 14 S. W. 896, 24 Am. St. 
616. 

89 Denton v. Nashville Title Co, 
112 Tenn. 320, 79 S. W. 799. 

. 90 Thomas v. Carson, 46 Nebr. 765, 
65 N. W. 899. 

91 Chase v. Heaney, 70 111. 268 ; 
Thomas v. Schee, 80 Iowa 237, 45 N. 



W. 539; Smith v. Holmes, 54 Mich. 
104, 19 N. W. 767; Wacek v. Frink, 
51 Minn. 282, 53 N. W. 633, 38 Am. 
St. 502 ; Gilman v. Hovey, 26 Mo. 280. 

92 Kimball v. Connolly, 42 N. Y. 
57, 33 How. Prac. 247, 2 Abb. Dec. 
504. 

93 National Sav. Bank v. Ward, 100 
U. S. 195, 25 L. ed. 621 ; Lattin v. 
Gillette, 95 Cal. 317, 30 Pac. 545, 29 
Am. St. 115; Hillock v. Idaho Title 
& Trust Co, 24 Idaho 242, 133 Pac. 
119; Brown v. Sims, 22 Ind. App. 
317, 53 N. E. 779, 72 Am. St. 308; 
Young v. Lohr, 118 Iowa 624, 92 N. 
W. 684; Renkert v. Title Guaranty 
Trust Co, 102 Mo. App. 267, 76 S. 
W. 641 ; Western Loan &c. Co. v. 
Silver Bow Abstract Co, 31 Mont. 
448, 78 Pac. 774, 107 Am. St. 435; 
Security Abstract &c. Co. v. Long- 
acre, 56 Nebr. 469. 76 N. W. 1073; 
Crook v. Chilvers, 99 Nebr. 684, 157 
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a consideration, the examination of titles is liable for a fail- 
ure to exercise ordinary care in so doing. It is the general 
rule that the liability of an abstracter is based upon con- 
tract .” 94 The abstracter must examine the records themselves, 
and if he relies upon the indexes thereto or marginal refer- 
ences thereon, and damages result therefrom, he is liable for 
the loss . 95 Where a person informs the abstractor that he shall 
rely entirely upon the abstract, and the abstracter assures him 
that he may place, such reliance on the abstract, such abstracter, 
if he fails, through negligence, to set out in the abstract an ex- 
isting lis pendens, will be liable for such damages as may result 
from his negligence . 96 But where an abstracter, without any 
fraudulent intent, makes a mistake in the abstract, the person em- 
ploying him can not hold such abstracter liable for a loss occa- 
sioned thereby unless he uses ordinary diligence in informing the 
abstracter of such mistake, where the loss could be averted, if 
the abstracter were so informed . 97 Nor can a party recover 
against an abstracter for a false certificate of title, where he does 
not examine the abstract or have some one to examine it 
for him . 98 Damages for negligence are recoverable against 
a person engaged in searching the records and certifying 
to titles who undertakes to furnish a party a full abstract 
of title to land which the latter desires to purchase, if, in conse- 
quence of the careless omission therefrom of an incumbrance, the 
purchaser is put to additional expense to perfect the title . 99 
Where an abstracter furnished an erroneous abstract to a hus- 
band who delivered it to a loan company to obtain a loan, and the 
loan company's attorney reported the title good, relying on the 
abstract for his opinion, and the company granted the loan, the 
abstracter having had no knowledge of the purpose for which the 



N. W. 617 ; Hershiser v. Ward, 29 
Nev. 228, 87 Pac. 171 ; Economy 
Bldg. &c. Assn. v. West Jersey Title 
Co., 64 N. J. L. 27, 44 Atl. 854; 
Byrnes v. Palmer, 18 App. Div. 1, 45 
N. Y. S. 479, 26 Civ. Proc. 382; 
Washington County Abstract Co. v. 
Harris, 48 Okla. 577, 149 Pac. 1075; 
Watson v. Muirhead, 57 Pa. St. 161, 
98 Am. Dec. 213 ; Stephenson v. 
Cone, 24 S. Dak. 460, 124 N. W. 439, 
26 L. R. A. (N. S.) 1207n; American 
Trust Inv. Co. v. Nashville Abstract 
Co. (Tenn.), 39 S. W. 877; Puckett 



v. Waco Abstract &c. Co., 16 Tex. 
Civ. App. 329, 40 S. W. 812. 

94 Young v. Lohr, 118 Iowa 624, 92 
N. W. 684. 

95 Wacek v. Frink, 51 Minn. 282, 53 
N. W. 633, 38 Am. St. 502. 

96 Brown v. Sims, 22 Ind. App. 317, 
53 N. E. 779, 72 Am. St. 308. 

97 Roberts v. Leon Loan &c. Co., 63 
Iowa 76, 18 N. W. 702. 

98 Trimble v. Stewart, 35 Mo. App. 
537. 

99 Smith v. Holmes, 54 Mich. 104, 
19 N. W. 767. 




TITLES AND ABSTRACTS 



20 



§ 17 



husband wanted the abstract, it was held that the abstracter was 
not liable to the loan company for damages due to his mistake . 1 

§ 17. Liability for failure to show liens or incumbrances. 

An abstracter has been held liable for damages sustained 

through his failure to disclose in the abstract the following liens 
or encumbrances against the estate : Prior deeds of conveyances 
duly recorded ; 2 mortgages ; 3 sale of land for taxes ; 4 judgments ; 5 
attachment suits ; 6 and special assesments . 7 If an abstract refers 
to a will and purports to set out its contents as devising the land 
in fee, while in fact only a life estate was devised, the abstracter 
has not exercised a proper degree of care and skill, and if his 
employer is injured through his reliance on the abstract, he may 
recover damages to compensate him for his loss . 8 But no recov- 
ery can be had against an abstracter for failure to report a judg- 
ment lien against the property where his employer had purchased 
the property before he made the examination, and advanced no 
money on the faith of the statement in the abstract . 9 Nor is an 
abstracter liable to his employer beyond nominal damages for 
failure to note on an abstract a lien junior to his employer’s claim 
of title, unless it appears that he has necessarily suffered special 
damages on account of such omission . 10 

§ 18. Measure of damages against abstracter. — The meas- 
ure of damages for an abstracter’s failure to set out in the ab- 
stract the true condition of the title is his employer’s actual loss, 
which is usually the amount which he had to pay to get the title, 
or to get the encumbrance removed . 11 Where an abstracter failed 



1 Equitable Bldg. &c. Assn. v. 
Bank of Commerce, 118 Tenn. 678, 
102 S. W. 901, 12 L. R. A. (N. S.) 
449n, 12 Ann. Cas. 407. 

2 National Sav. Bank v. Ward, 100 
U. S. 195, 25 L. ed. 621 ; Washington 
County Abstract Co. v. Harris, 48 
Okla. 577, 149 Pac. 1075; Dickie v. 
Nashville Abstract Co., 89 Tenn. 431, 
14 S. W. 896, 24 Am. St. 616. 

3 Smith v. Holmes, 54 Mich. 104, 19 
N. W. 767 ; Thomas v. Carson, 46 
Nebr. 765, 65 N. W. 899. 

4 Hillock v. Idaho Title &c. Co., 24 
Idaho 242, 133 Pac. 119; Chase v. 
Heaney, 70 111. 268. 

5 Western Loan &c Co. v. Silver 

Bow Abstract Co., 31 Mont. 448, 78 



Pac. 774, 107 Am. St. 435; Renkert 
v. Title Guaranty Trust Co., 102 Mo. 
App. 267, 76 S. W. 641. 

6 Security Abstract &c. Co. v. 
Longacre, 56 Nebr. 469, 76 N. W. 
1073. 

7 Morange v. Mix, 44 N. Y. 315. 

8 Equitable Bldg. &c. Assn. v. 
Bank of Commerce, 118 Tenn. 678, 
102 S. W. 901, 12 L. R. A. (N. S.) 
449n, 12 Ann. Cas. 407. 

9 United States Wind Engine &c. 
Co. v. Linville, 43 Kans. 455, 23 Pac. 
597 ; Roberts v. Sterling, 4 Mo. App 
593. 

10 Williams v. Hanley, 16 Ind. App. 
464, 45 N. E. 622. 

11 Chase v. Heaney, 70 111. 268; 
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to show a deed in the abstract, it was held that a purchaser rely- 
ing on such abstract could recover damages from such abstracter 
to the extent of the price paid for the land, reasonable attorney’s 
fees, costs, and other necessary expenses incurred in an attempt 
to defeat the outstanding title, provided there was’ a reasonable 
probability of defeating same . 12 But an abstracter is liable only 
for the damage which is the direct consequence of his error or 
mistake. He is not liable for any loss resulting to his employer 
on account of defects in the abstract to the extent such loss could 
have been averted or lessened, by prompt action on the part of 
such employer . 13 Thus where* he has omitted a- mortgage from 
an abstract prepared for an intending purchaser of lands, he can 
not be held liable for any payments made after the purchaser 
has notice of the mortgage . 14 But one who has suffered an injury 
by reason of an error in an abstract is not called upon to do an 
act which will not affect his own damages, though it would be of 
service to the abstracter . 15 Where a purchaser of land relied on 
an abstract furnished him by an abstracter, which failed to set 
out an attachment on the land, and the land was afterward sold 
and a deed executed under the attachment before the purchaser 
had notice of the omission, the measure of such purchaser's dam- 
ages was held to be the value of the land and not the amount of 
the judgment in attachment . 16 Where, by reason of an abstract- 
er's negligence, the abstract does not show a prior lien on the 
property, and his employer, in reliance on the abstract, makes a 
loan on the property, the employer is entitled to bring suit against 
such abstracter without waiting for any default in the mortgage 
and may recover the difference in value between the security he 
contracted for and that which he actually received . 17 An abstracter 
is liable to a mortgagee for the entire amount loaned on a mort- 
gage, on the faith of the abstract showing no prior lien, when in 
fact the property was mortgaged for more than its value, and 
was exhausted to satisfy the first mortgage . 18 

Dodd v. Williams, 3 Mo. App. 278 ; 15 Van Schaick v. Sigel, 60 How. 

Morange v. Mix, 44 N. Y. 315; Allen Pr. (N. Y.) 122, 9 Daly 383. 
v. Clark, 7 L. T. N. S. 781. 16 Security Abstract &c Co. v. 

12 Washington County Abstract Co. Longacre, 56 Nebr. 469, 76 N. W.. 
v. Harris, 48 Okla. 577, 149 Pac. 1075. 1073. 

13 Roberts v. Leon Loan &c. Co., 63 17 Lilly v. Boyd, 72 Ga. 83 ; La 

Iowa 76, 18 N. W. 702; Kimball v. Wall v. Groman, 180 Pa. St. 532, 37 
Connolly, 42 N. Y. 57, 33 How. Pr. Atl. 98, 57 Am. St. 662. 

247, 2 Abb. Dec. 504. 18 Fox v. Thibault, 33 La. Ann. 32* 

14 Brega v. Dickey, 16 Grant’s Ch. 

(U. C.) 494. 
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§ 19. Actual damages sustained. — In an action against an 
abstracter to recover damages for loss sustained by a defective 
abstract, the plaintiff must show that he relief upon the abstract. 19 
If he relied upon the abstract and has sustained a loss thereby, he 
can recover damages against the abstracter, if the error was one 
that a person of ordinary care and skill in the business of making 
abstracts would not have made. 20 The plaintiff must show that 
he had a right to rely on the abstract, and that actual injury has 
resulted to him. It is not enough to show that the abstract was 
defective, but it must be shown in addition thereto that actual 
loss resulted from it. 21 Unless something is bought and some- 
thing is parted with, there can, of course, be no damages. 22 “The 
damages in this class of cases should be confined to injuries which 
the court can see resulted in loss of title or impairment of some 
kind to the ownership or enjoyment of the property which was 
purchased on the faith of the abstract, and that such injury was 
the direct result of the defect complained of therein/’ 23 

§ 20. Limiting liability of an abstracter. — An abstracter 
may limit his liability as to the correctness of the abstract and 
fullness of search to certain records, either by a specific contract 
to that effect or by specifying in his certificate the records, exam- 
ined. 21 But he can not limit his liability by an obscure statement 
in his certificate without specifically calling his employer’s atten- 
tion thereto. If he finds it impossible to furnish a complete and 
reliable abstract, it is his duty to give his employer notice of the 
fact, that he may employ some one else ; otherwise such employer 
will have a right to rely on his competency and fidelity in this 
respect. 25 A statement in the certificate to the effect that the ab- 



19 Young v. Lohr, 118 Iowa 624, 92 
N. W. 684; United States Wind En- 
gine &c. Co. v. Linville, 43 Kans. 455, 
23 Pac. 597 ; Hershiser v. Ward, 29 
Nev. 228, 87 Pac. 171 ; Equitable 
Bldg. &c. Assn. v. Bank of Com- 
merce, 118 Tenn. 678, 102 S. W. 901, 
12 L. R. A. (N. S.) 449n, 12 Ann. 
Cas. 407. 

20 Equitable Bldg. &c. Assn. v. 
Bank of Commerce, 118 Tenn. 678, 
102 S. W. 901, 12 L. R. A. (N. S.) 
449n, 12 Ann. Cas. 407. 

21 Batty v. Font, 54 Ind. 482 ; Will- 
iams v. Hanley, 16 Ind. App. 464, 45 
N. E. 622; United States Wind En- 



gine &c. Co. v. Linville, 43 Kans. 455, 
23 Pac. 597 ; Kimball v. Connolly, 3 
Keyes (N. Y.) 57, 2 Abb. Dec. 504, 
33 How. Pr. 247 ; Byrnes v. Palmer, 
18 App. Div. 1, 45 N. Y. S. 479, 26 
Civ. Proc. 382 ; Puckett v. Waco Ab- 
stract &c. Co., 16 Tex. Civ. App. 329, 
40 S. W. 812. 

22 Kimball v. Connolly, 3 Keyes 
(N. Y.) 57, 2 Abb. Dec. 504, 33 How. 
Pr. 247. 

23 Denton v. Nashville Title Co., 
112 Tenn. 320, 79 S. W. 799. 

24 Thomas v. Carson, 46 Nefr\ 765, 
65 N. W. 899. 

25 Chas v. Heaney, 70 111. 268. 
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stracter finds no conveyance or encumbrance affecting the title, is 
equivalent to a statement that there are none. 26 The liability of 
an abstracter is measured by his employment, and when he is 
engaged to search the records for liens only, or for deeds only, 
his liability will not, by implication, be so extended as to embrace 
liens or conveyances not disclosed by a search of the designated 
office or offices. In other words, in order to maintain an action 
upon the statutory undertaking of an abstracter, it is necessary to 
show that the act of omission or commission alleged as the cause 
thereof is a breach of the conditions, express or implied, of the 
particular engagement to which it relates. 27 So i f the engagement 
is to make a correct abstract of title from a specified sale, the ab- 
stracter is not liable for a failure to note upon the abstract an 
unsatisfied judgment against a grantee in the chain of title, which 
only appears of record prior to that date, notwithstanding that 
the judgment becomes a lien upon the property after that time. 28 

§ 21. Liability of public officers examining titles. — By 
statute in some states abstracters are not permitted to search the 
public records; and in others they are required to pay a fee for 
the privilege of making a search. In such states, it is the prac- 
tice of the abstracter, after having ascertained the chain of title, 
to direct written requisitions to the proper official having custody 
of the records for searches for encumbrances or liens of record 
that may affect the property. Whenever, by law or J custom, it is 
made a part of the duty of such official to make such searches, he 
is held liable for mistakes and omissions and false certificates of 
search, to the same extent as an abstracter. 29 A duty sufficient to 
create such liability on the part of a public official need not be 
expressly created by statute, but may be created by custom, or 
may be implied from the fact that he may charge a fee for his 
services. 30 When such liability exists the officer is liable for the 



26 Ziegler v. Commonwealth, 12 Pa. 
St. 227 ; Philadelphia v. Anderson, 
142 Pa. St. 357, 21 Atl. 976, 12' L. R. 
A. 751 ; Tripp v. Hopkins, 13 R. I. 99. 

27 Thomas v. Carson, 46 Nebr. 765, 
65 N. W. 899. 

28 Wakefield v. Chowan, 26 Minn. 
379, 4 N. W. 618. 

29 Lusk v. Carlin, 4 Scam. (111.) 
395 ; Fox v. Thibault, 33 La. Ann. 32 ; 
Smith v. Holmes, 54 Mich. 104, 19 N. 



W. 767 ; Kimball v. Connolly, 42 N. 
Y. 57, 33 How. Pr. 247, 2 Abb. Dec. 
504 ; McCaraher v. Commonwealth, 
5 Watts & S. (Pa.) 21, 39 Am. Dec. 
506; Ziegler v. Commonwealth, 12 
Pa. St. 227; Houseman v. Girard 
Bldg. &c. Assn., 81 Pa. St. 256; Siew- 
ers v. Commonwealth, 87 Pa. St. 15 ; 
Tripp v. Hopkins, 13 R. I. 99. 

30 Lusk v. Carlin, 4 Scam. (111.) 
395 ; Ziegler v. Commonwealth, 12 
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mistakes and omissions of his deputies, clerks, and persons in 
his employ . 31 His liability, like that of an abstracter’s, is only 
to those who employ him, or others in privity of contract with 
him . 32 The officer may limit his liability by his certificate, or it 
may be limited by the requisition for the search . 33 But in the 
absence of a statute requiring a public officer to make searches, 
and especially where the statute specifies no compensation there- 
for, he is not liable unless he has a contract with the person for 
whom the search is made, or unless the certificate is falsely made 
with an intent to defraud . 34 



§ 22. To whom an abstracter may be liable. — As a general 
rule, in the absence of fraud, collusion, or malicious or tortious 
act, the maker of an abstract is liable for his errors only to the 
party that employed him, or is in some way in privity of contract 
with him . 35 And where this rule obtains, the fact that the ab- 
stracter has knowledge that the abstract is to be used in a sale ,or 
loan to advise a prospective purchaser or mortgagee of the land 
does not affect the rule as to his liability . 38 But, inasmuch as the 
vendee or mortgagee, the only parties likely to be damaged by 
any mistake or inaccuracy in an abstract, seldom procures the 



Pa. St. 227; McCaraher v. Common- 
wealth, 5 Watts & S. (Pa.) 21, 39 
Am. Dec. 506. 

31 Kimball v. Connolly, 42 N. Y. 
57, 33 How. Pr. 247, 2 Abb. Dec. 504 ; 
Peabody Bldg. &c. Assn. v. House- 
man, 89 Pa. St. 261, 33 Am. Rep. 757. 

32 Mallory v. Ferguson, 50 Kans. 
685, 32 Pac. 410, 22 L. R. A. 99; 
Commonwealth v. Harmer, 6 Phila. 
(Pa.) 90; Houseman v. Girard Bldg. 
&c. Assn., 81 Pa. St. 256. 

33 Tripp v. Hopkins, 13 R. I. 99. 

34 Mechanics Bldg. Assn. v. Whit- 
acre, 92 Ind. 547 ; Mallory v. Fergu- 
son, 50 Kans. 685, 32 Pac. 410, 22 L. 
R. A. 99; Wood v. Ruland, 10 Mo. 
143. 

35 Savings Bank v. Ward, 100 U. S. 
195, 25 L. ed. 621 ; Dundee Mtg. Co. 
v. Hughes, 20 Fed. 39; Talpey v. 
Wright, 61 Ark. 275, 32 S. W. 1072, 
54 Am. St. 206; Buckley v. Gray, 110 
Cal. 339, 42 Pac. 900, 31 L. R. A. 862, 
52 Am. St. 88 ; Mechanic’s Bldg. 
Assn. v. Whitacre, 92 Ind. 547 ; 
Brown v. Sims, 22 Ind. App. 317, 53 
N. E. 779, 72 Am. St. 308; Mallory 



v. Ferguson, 50 Kans. 685, 32 Pac. 
410, 22 L. R. A. 99; Morano v. Shaw, 
23 La. Ann. 379; Schade v. Gehner, 
133 Mo. 252, 34 S. W. 576; Zwei- 
gardt v. Birdseye, 57 Mo. App. 462; 
Thomas v. Carson, 46 Nebr. 765, 65 
N. W. 899; Gate City Abstract Co. 
v. Post,. 55 Nebr. 742, 76 N. W. 471; 
Day v. Reynolds, 23 Hun (N. Y.) 
131 ; Lockwood v. Title Ins. Co., 73 
Misc. 296, 130 N. Y. S. 824 ; Thomas 
v. Title &c. Co., 81 Ohio St. 432, 91 
N. E. 183, 26 L. R. A. (N. S.) 1210; 
Sackett v. Rose (Okla.), 154 Pac. 
1177 ; Houseman v. Girard Bldg. &c. 
Assn., 81 Pa. St. 256; Siewers v. 
Commonwealth, 87 Pa. St. 15; Com- 
monwealth v. Harmer, 6 Phila. 90; 
Equitable Bldg. &c. Assn. v. Bank of 
Commerce, 118 Tenn. 678, 102 S. W. 
901, 12 L. R. A. (N. S.) 449n, 12 
Ann. Cas. 407 ; Bremerton Develop- 
ment Co. v. Title Trust Co., 67 Wash. 
268, 121 Pac. 69. 

36 Zweigardt v. Birdseye, 57 Mo. 
App. 462 ; Anderson v. Spriesters- 
bach, 69 Wash. 393, 125 Pac. 166, 42 
L. R. A. (N. S.) 176n. 
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abstract to be made, there is a tendency to extend the liability to 
parties other than the employer of the abstracter. Thus where 
one employed by a landowner to make an abstract knew that it 
was to be used to induce a third party to make a loan on the land 
and that he would rely on it, subsequently delivered the abstract 
to such proposed mortgagee with the assurance that his work 
could be relied upon and that the title was correctly shown in the 
abstract, he was held liable to such mortgagee for loss sustained 
by him on account of defects in the title not shown by the ab- 
stract . 37 In another case it was held that the maker of an ab- 
stract, who guaranteed its correctness, was answerable in dam- 
ages to the purchaser who relied upon the abstract, and refused 
to purchase without it, where recorded conveyances were omitted 
from such abstract to the injury of such purchaser, though the 
abstract was made at the request and expense of and delivered to 
the owner of the property, who thereupon delivered it to the in- 
tending purchaser for examination . 38 Where, upon inquiry, an 
abstracter affirms the correctness of his abstract to the grantee or 
mortgagee of his employer, he will be held liable for loss result- 
ing to such grantee or mortgagee relying upon his abstract, on 
account of defects therein . 39 The abstracter’s liability is not af- 
fected by the fact that a person other than his employer paid him 
for making it . 40 Nor will the fact that the borrower knew of the 
existence of omitted liens, and acted as the agent of the lender in 
ordering the abstract, relieve the abstracter from liability to a 
party loaning money and relying on his certificate . 41 Where a 
landowner, being an abstracter, prepares an abstract of title to his 
land, which abstract is to be used to induce others to purchase 
the land, he is liable to a purchaser thereof for mistakes in the 
abstract just as much as if the abstract was prepared upon the 
purchaser’s order . 42 There is a contract between the owner of 
land and an abstracter, for making an abstract, rendering the ab- 
stracter liable for failure to exercise ordinary care in the exam- 
ination, though the contract was by the owner’s agent, who did 

37 Brown v. Sims, 22 Ind. App. 317, Assn., 81 Pa. St. 256 ; La Wall v. 

53 N. E. 779, 72 Am. St. 308. Groman, 180 Pa. St. 532, 37 Atl. 98, 

38 Dickie v. Abstract Co., 89 Tenn. 57 Am. St. 662. 

431, 14 S. W. 896, 24 Am. St. 616. 41 Houseman v. Girard Bldg. &c. 

39 Siewers v. Commonwealth, 87 Assn., 81 Pa. St. 256. 

Pa. St. 15. 42 Thomas v. Schee, 80 Iowa 237, 

40 Page v. Trutch, Fed. Cas. No. 45 N. W. 539. 

10668; Houseman v. Girard Bldg. &c. 
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not disclose his agency . 43 Under statutes requiring abstracters to 
give bond for the payment of any damages to a party through 
any error, they are liable to a purchaser who relies on the ab- 
stract, without regard to who paid for the abstract or ordered it 
made . 44 



§ 23 . When right of action accrues. — The right of action 
against an abstracter for damages resulting from a defective ab- 
stract accrues at the time the examination is made and reported, 
and not when the error is discovered, and the damages resulting 
therefrom have been paid ; 45 and the statute of limitations runs 
from that time, and not from the time the damages accrued . 46 
Whether the negligence out of which the cause of action arises 
is the breach of an implied contract, or the affirmative disregard 
of some positive duty, is immaterial. In either case the liability 
arises immediately upon such breach of contract or disregard of 
duty, and an action to recover the damages which are the measure 
of such liability may be immediately maintained. The right to 
maintain the action is distinguished from the measure of dam- 
ages, and, although the entire damage resulting from such a neg- 
ligence may not have been sustained, or the fact that the negli- 
gence occurred may not have been known until the right to a 
recovery is barred, yet the time within which an action may be 
brought is not thereby prolonged . 47 But where the complaint in 
an action against an abstracter not only alleged the contract and 
purchase of the abstract and certificate, but also alleged that 
through and by the mistake of the defendant the certificate to the 
abstract was false and untrue, and that, relying on the truth and 
correctness of the certificate, plaintiff made the purchase of the 
land, and subsequently sustained the injury and damages com- 



43 Young V. Lohr, 118 Iowa 624, 92 
N. W. 684. 

44 Scott v. Jordan (Okla.), 155 
Pac. 498; Goldberg v. Sisseton Loan 
&c. Co., 24 S. Dak. 49, 123 N. W. 266, 
140 Am. St. 775. 

45 Lattin v. Gillette, 95 Cal. 317, 30 
Pac. 545, 29 Am. St. 115; Russell v. 
Polk County Abstract Co., 87 Iowa 
233, 54 N. W. 212, 43 Am. St. 381 ; 
Provident Loan Trust Co. v. Wol- 
cott, 5 Kans. App. 473, 47 Pac. 8; 
Schade v. Gehner, 133 Mo. 252, 34 
S. W. 576; Rankin v. Schaeffer, 4 
Mo. App. 108; Walker v. Bowman, 



27 Okla. 172, 111 Pac. 319, 30 L. R. 
A. (N. S.) 642, Ann. Cas. 1912B, 
839n; Owen v. Western Sav. Fund, 
97 Pa. 47, 39 Am. Rep. 794; Bodine 
v. Wayne Title &c. Co., 33 Pa. Super. 
Ct. 68. 

46 Lattin v. Gillette, 95 Cal. 317, 30 
Pac. 545, 29 Am. St. 115; Russell v. 
Polk County Abstract Co., 87 Iowa 
233, 54 N. W. 212, 43 Am. St. 381 ; 
Schade v. Gehner, 133 Mo. 252, 34 S. 
W. 576. 

47 Lattin v. Gillette, 95 Cal. 317, 30 
Pac. 545, 29 Am. St. 115. 
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plained of, it was held that the cause of action did not accrue 
until the discovery, by the plaintiff, of the facts constituting the 
fraud or mistake. 48 



§ 24. Pleadings in action against abstracter. — In an ac- 
tion against an abstracter for damages resulting from an incor- 
rect or defective abstract, the complaint should allege or show the 
nature of the agreement or character of the abstract to be fur- 
nished, 49 that the abstract was defective, 50 that the plaintiff re- 
lied and acted upon the abstract, 51 and that he has been damaged 
thereby. 52 Where the damage resulted from a false certificate 
the complaint must show that the plaintiff has been damaged on 
account of it. 53 The complaint must allege facts and not conclu- 
sions. 54 But it is not defective because it alleges that the plaintiff 
was ousted from the premises “by due course of law.” 55 Where 
the action is brought by a vendee, to recover damages on account 
of an error in an abstract, he must allege in his complaint that he 
purchased the realty. 56 But allegations as to defendant’s lack 
of care and skill may be general, 57 and, as the cause of action ac- 
crues when the abstract is furnished, the complaint, if it shows a 
breach of duty on the part of the defendant, and a liability in- 
curred by plaintiff as a result thereof, need not allege that the 
plaintiff at the time the action was begun had been actually sub- 
jected to pecuniary loss. 58 

§ 25. Agreement to furnish abstract. — Ordinarily parties 
entering into an executory agreement for the purchase and sale 
of real estate make provisions therein specifying the time allowed 
for examination of the title, for furnishing abstract, making re- 
port of defects and objections, specifying the time within which 
the vendor may thereafter make his title good, and the character 
of the conveyance to be executed by him. 59 Where the vendor 



48 Hillock v. Idaho Title &c. Co., 22 
Idaho 440, 126 Pac. 612, 42 L. R. A. 
(N. S.) 178. 

49 Hershiser v. Ward, 29 Nev. 228, 
87 Pac. 171. 

50 Hershiser v. Ward, 29 Nev. 228, 
87 Pac. 171. 

51 Batty v. Fout, 54 Ind. 482. 

52 United States Wind Engine &c. 
Co. v. Linville, 43 Kans. 455, 23 Pac. 
597. 

53 United States Wind Engine &c. 
Co. v. Linville, 43 Kans. 455, 23 Pac. 
597. 



54 Puckett v. Waco Abstract &c. 
Co., 16 Tex. Civ. App. 329, 40 S. W. 
812. 

55 Hershiser v. Ward, 29 Nev. 228, 
87 Pac. 171. 

56 Batty v. Fout, 54 Ind. 482. 

57 Gilman v. Hovey, 26 Mo. 280. 

58 Walker v. Bowman, 27 Okla. 172, 
111 Pac. 319, 30 L. R. A. (N. S.) 642, 
Ann. Cas. 1912 B, 839n. 

59 Easton v. Montgomery, 90 Cal. 
307, 27 Pac. 280, 25 Am. St. 123. 
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agrees to furnish an abstract of title within a specified time, but 
fails to do so, the vendee can not be required to extend the time, 
but may rescind the contract and recover the purchase-money 
which he has paid to the vendor . 60 Likewise, if the vendor agrees 
to furnish an abstract, and furnishes one showing a defective 
title, he may recover the purchase-money paid, even though the 
vendor had a good title as a matter of fact . 61 Where the vendor 
agrees in the contract of sale to furnish the vendee an abstract of 
title and the condition of the sale is that the title shall be good or 
there shall be no sale, the fair interpretation of the contract is 
that a full and complete abstract of title is to be furnished. If 
the abstract does not disclose a good record title, the purchaser 
is not required to make an investigation dehors the record, nor 
is he required to assume the risk of any litigation shown by the 
abstract to be either pending or probable. In an action by the 
vendee to recover purchase-money paid by him, evidence of the 
invalidity of the claims of persons whom the abstract shows to 
be asserting title adverse to the vendor is inadmissible . 62 It is a 
sufficient compliance with an agreement to furnish an abstract if 
the vendee is notified where it may be found, if it is accessible to 
him, and if he raises no objection at the time . 63 The agreement to 
furnish an abstract means an abstract of the records in the re- 
corder’s office and all the records showing the title of the vendor 
to the real estate . 64 It is a statement of the substance of the mat- 
ters appearing in the public records affecting the title to the real 
estate involved . 65 By some authorities it means not only a state- 
ment in substance of what appears on the public records affecting 
the title, but also a statement in substance of those facts which 
do not appear on the public records necessary to perfect the 
title . 66 Where an abstract of title furnished by a vendor to a ven- 
dee under a contract of sale does not connect the vendor with the 
title, but shows it to be in a third person, the vendee may properly 



60 Howe v. Hutchinson, 105 111. 501 ; 
Des Moines &c. Real Estate Co. v. 
Beale, 78 III. App. 40. 

61 Boas v. Farrington, 85 Cal. 535, 
24 Pac. 787. 

62 Smith v. Taylor, 82 Cal. 533, 23 
Pac. 217. 

63 Papin v. Goodrich, 103 111. 86. 

64 Stevenson v. Polk, 71 Iowa 278, 32 
N. W. 340. 



65 Union Safe Deposit Co. v. Chis- 
holm, 33 111. App. 647. 

66 Tasker v. Garrett County, 82 Md. 
150, 33 Atl. 407 ; Loring v. Oxford, 
18 Tex. Civ. App. 415, 45 S. W. 395; 
Hollifield v. Landrum, 31 Tex. Civ. 
App. 187, 71 S. W. 979; Dickinson v. 
Chesapeake R. Co., 7 W. Va. 390. 
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refuse to comply with the contract of sale, though a sufficient 
deed to the vendor is afterward exhibited to the vendee, since the 
absence of the vendor's name from the abstract does not show 
whether any conveyances have been made by the vendor, or any 
judgments recovered against him, or any other facts which would 
affect the title as to him . 67 There is no agreement to furnish an 
abstract where the contract of sale and purchase simply provides 
that “title to be satisfactory and a warranty deed given /' 68 or to 
“make good title and give a warranty deed /' 69 

§ 26. Duty to furnish abstract irrespective of agreement. 
— In England it would seem that the vendor must furnish the 
vendee with an abstract of title irrespective of any agreement 
upon the subject . 70 The reason assigned for this is, that the ven- 
dee, in the absence of any record of the vendor's muniments of 
title, must be given an opportunity to inspect them or their equiv- 
alents, unless he has agreed to take the title without such inspec- 
tion. But it is the usual practice in that country to insert in the 
contract of sale a provision that the vendor shall, within a stated 
time, prepare at his own expense and deliver to the purchaser 
an abstract of the title . 71 Although the vendor should think fit to 
deliver his title deeds to a purchaser in lieu of an abstract, the 
purchaser would yet have a right to require an abstract of title 
at the vendor's expense . 72 In this country the universal custom 
now prevailing in the transfer of real estate is for the vendor to 
furnish to the vendee satisfactory evidence of his title, and this is 
usually done by furnishing him an abstract. “An abstract has 
become the usual concomitant of every instrument evidencing an 
interest or ownership in land ." 73 But, in the absence of an ex- 
press agreement to furnish an abstract, the vendor is not bound 
to furnish one, and it is incumbent upon the purchaser to provide 
an abstract and to satisfy himself as to the condition of the title . 74 



67 Union Safe Deposit Co. v. Chis- 
holm, 33 111. App. 647 ; Drury v. Mick- 
elberry, 144 Mo. App. 212, 129 S. W. 
237. 

68 Taylor v. Williams, 45 Mo. 80. 

69 Tapp v. Nock, 89 Ky. 414, 12 S. 
W. 713, 11 Ky. L. 611. 

70 Williams Real Prof. (6th ed.), 
450; 2 Sudg Vend (8th ed) 29 (428) ; 
Dart Vend. (5th ed.) 125. 



71 Dart Vend. & Purch. (5th ed.) 
125. 

72 Preston on Abstracts, p. 34. 

73 Gate City Abstract Co. v. Post, 
55 Nebr. 742, 76 N. W. 471. 

74 Bolton v. Branch, 22 Ark. 435; 
Easton v. Montgomery 90 Cal. 307; 
27 Pac. 280, 25 Am. St. 123; Symns, 
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20; Espy v. Anderson, 14 Pa. St. 308. 




26 



TITLES AND ABSTRACTS 



30 



“In the absence of any special agreement, the purchaser must 
look for himself to the records for the validity of the title to 
lands he would purchase .” 75 Since the title is of record, the ap- 
plication of the doctrine of caveat emptor, in the absence of spe- 
cial agreement, requires the purchaser to satisfy himself as to the 
sufficiency of the title, and for that purpose to procure an ab- 
stract of the title, if he desires it, and to make the necessary in- 
vestigation . 76 The Supreme Court of Alabama, following the 
English rule, has held that it is the duty of the vendor, when re- 
quired, to furnish to the purchaser an abstract of the title . 77 It 
would seem that as between mortgagor and mortgagee, the for- 
mer must furnish the latter an abstract of title and pay for same. 
The reason assigned for this rule is, that the mortgagee is en- 
titled to the full amount of his loan and interest, and without 
discount for expenses incurred in preparing the security and 
ascertaining its value . 78 Where there is no agreement obligating 
the vendor to furnish the vendee with an abstract of the title, the 
latter is not at liberty to pronounce the title defective without any 
examination, or upon a partial examination. Having assumed to 
examine the title for the purpose of determining whether it was 
good, it is incumbent upon him to make a complete examination 
thereof. He could call upon the vendor for any information with 
reference thereto, and it then would be the duty of the vendor to 
furnish such information as he possesses . 79 If, upon such exam- 
ination, it appears to him that the title is defective, it then becomes 
his duty to report to the vendor the particulars wherein such de- 
fects are claimed to exist, and in the absence of any time fixed by 
the contract of sale within which the vendor must remove the de- 
fects, or satisfy the vendee’s objections, a reasonable time will be 
allowed therefor . 80 If the vendor fails within such time to rem- 
edy the defects thus pointed out, the vendee in an action to re- 
cover the purchase-money or deposit paid by him on the ground 
.that the title is defective, is limited to such defects as were then 
pointed out . 81 



75 Symns v. Cutter, 9 Kans. App. 
210, 59 Pac. 671. 

70 Easton v. Montgomery, 90 Cal. 
307, 27 Pac. 280; 25 Am. St. 123; 
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79 Benson v. Shotwell, 87 Cal. 49, 
25 Pac. 249. 

80 More v. Smedburgh, 8 Paige (N. 
Y.) 600. 

81 Easton v. Montgomery, 90 Cal. 
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§ 27. Contract by broker to furnish abstract. — It has been 
held that authority conferred on a real estate broker to make a 
binding contract for the sale of land includes power to bind the 
grantor to furnish an abstract of title. 82 But it would seem that 
if the grantor is not required to furnish an abstract, a real estate 
broker employed to find a purchaser for his property at a price 
stipulated in the contract of employment, has no power, in mak- 
ing a contract of sale, to bind the grantor to furnish an abstract. 83 
A real estate broker who has no express authority from his prin- 
cipal to agree to furnish a satisfactory abstract of title has no 
implied authority to so agree, and a contract made by him, con- 
taining such agreement, is in excess of his authority. 84 It is well 
settled that, if the broker relies for his commission on having 
made a sale under the authority conferred on him by the owner, 
he must prove a sale made on the terms and conditions specified 
by the owner. 85 A real estate broker’s authority is limited to the 
precise terms given him by his principal, and the principal is not 
bound by a departure therefrom. 86 



§ 28. Requiring abstracts of parties to real actions. — The 
statutes of many states provide, that either party to a real action 
may require the other to furnish an abstract of the title or titles 
to the real estate involved. The time for furnishing the abstract 
is usually regulated by the statute requiring it to be furnished. 
Under a statute providing that the court may, in all proper cases, 
upon motion, order abstracts of title to be furnished, it was held 
that the plaintiff in an action upon a fire insurance policy could 
not be required to furnish an abstract of title to the property 
which was destroyed by fire. 87 Where the action was for the pos- 
session of the land described in the complaint and to quiet title 
thereto, and the plaintiff had filed an abstract of title showing 
upon what deeds of conveyance she relied to prove such title, it 



82 Jasper v. Wilson, 14 N. Mex., 
482, 94 Pac. 951, 23 L. R. A. (N. S.) 
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83 Easton v. Montgomery, 90 Cal. 
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was held that she was not required to furnish a more complete 
abstract. 88 When an abstract is furnished pursuant to the statute, 
either voluntarily or by order of court, it constitutes no part of 
the complaint. 89 Where a statute provides that an abstract may 
be demanded in an action in ejectment, it is not to be construed 
as requiring the production of an abstract in the technical sense. 
It is sufficient if it be specific enough to advise the opposite party 
of the title upon which reliance will be placed. 90 Where a statute 
provided in substance that either party may demand of the other 
an abstract in writing of the claim of title upon which he relies, 
which must be filled within a specified time, and in default thereof 
no evidence of the title of such opposite party shall be given on 
the trial, it was held that where the abstract filed stated that a 
deed in the chain of title was recorded in volume 5 of the records 
of deeds, while in fact it was recorded in book lettered V, it was 
not a sufficient compliance with the statute. 91 

§ 29. Abstract where records destroyed. — Where the 
public records and title papers have been lost or destroyed, an 
abstract of title, or letter press copy thereof, made in the ordinary 
course of business prior to such loss or destruction, and delivered 
to the parties interested in the land, is generally regarded as com- 
petent evidence of the facts therein recited. 92 Such abstract or 
copy thereof is rendered competent evidence either by comity, or, 
in some states, by statutory enactment. But before it can be relied 
on as evidence under a statute, the requirements of the statute 
must be complied with. Thus an affidavit which states that the 
original documents referred to ‘in a certified abstract are not in 
the possession of the complainant and “that they have been either 
lost or destroyed, and it is not in the power of the complainant to 
produce them,” was held insufficient to lay the foundation for the 
introduction of the abstract in evidence, under the statute, be- 
cause the affidavit failed to show that the original instrument was 
not intentionally destroyed or disposed of for the purpose of in- 
troducing a copy. 93 
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§ 30. Property in the abstract. — In England the pur- 
chaser has a temporary right of property in the abstract during 
the negotiations for sale of the land, and an absolute ownership 
therein if the sale be consummated . 04 There seems to be no rea- 
son why this rule should not apply in this country . 95 Our courts 
have held that the absolute right of property in the abstract re- 
mains in the vendor until the sale is consummated. Pending the 
sale the vendee is entitled to the custody of the abstract and has a 
special property therein, which he can enforce against the vendor 
or other persons. But immediately upon the rescission of the 
contract of sale all his rights in and to the abstract cease . 06 If 
the contract of sale is, for any reason, rescinded, the purchaser 
can not hold the abstract as a security for the return of any pur- 
chase-money he may have paid . 97 As between mortgagor and 
mortgagee, the rule is that an abstract furnished by the mort- 
gagor to assist the mortgagee in examining the title becomes a 
part of the security for the loan, and may be retained by the 
mortgagee until the mortgage is discharged . 98 

§ 31. Delivery of abstract. — An executory contract for 
the sale and purchase of real estate requiring the furnishing of 
an abstract implies that it shall be furnished sufficiently long be- 
fore the date of the consummation of the sale and payment of 
the purchase-money for the purchaser to have opportunity to ex- 
amine it . 99 If such contract provides for the exhibition of an ab- 
stract showing title in the vendor by a day named, this is a con- 
dition precedent to be performed before either party can call 
upon the other to perform the agreement, and if the abstract is 
not satisfactory, or fails to show the title agreed to be made, the 
other may elect to consider the contract at an end . 1 If the vendor 
does not produce the abstract at the appointed time, the purchaser 
may rescind the contract and recover his deposit . 2 When the con- 
tract calls for an abstract showing good title by a day certain, the 
vendor can not demand time to furnish an additional abstract if 
the first is defective . 3 But a purchaser who has granted the ven- 
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